10/10/01
LOCAL LAW NO. 3 OF 2001 OF THE TOWN OF 
STEUBEN

A LOCAL LAW REGULATING THE SITING OF WIRELESS COMMUNICATIONS FACILITIES

ARTICLE 1. GENERAL PROVISIONS
1.1 Title

These regulations may be cited and referred to as the Wireless Communications Facility Regulations (“regulations”) of the Town of Steuben, Oneida County, New York

1.2 Purposes

The town board of the Town of Steuben recognizes that wireless communication, particularly personal wireless service, is an inherent feature of the modern economic and technological landscape, but has also determined that regulation of the siting, construction, and modification of wireless communications facilities is necessary in the public interest.  This local law provides for a comprehensive application and permit process for the siting, construction, and modification of wireless communications facilities.  The intent of these regulations is to minimize negative effects of wireless communications facilities on the primarily residential and rural character of land use in the town, establish fair and efficient procedures for reviewing and acting on applications, and assure integrated and comprehensive consideration of aesthetic, environmental, and safety concerns in connection with the siting, construction, and modification of such facilities.  This local law is adopted under the authority of the town under Section 10 of the Municipal Home Rule Law for the protection and enhancement of the town’s physical and visual environment and for the protection, order, conduct, safety, health and well-being of persons or property in the town.

1.3
Authority

The Planning Board of the Town of Steuben (the “Board”) is vested with the authority to review, approve, approve with modifications, or disapprove permits for Wireless Communications Facilities.
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1.4.1 Jurisdiction

1.
These regulations apply to all wireless communications facilities, as defined in Section 2.2, located within the town.

2. No wireless communications facility may be constructed, moved, reconstructed, or altered, and no existing structure shall be modified to serve as a wireless communications facility without a permit issued by the Board (“permit”) in conformity with these regulations.

Exceptions.
Wireless communications facilities existing and in use on or before the effective date of these regulations may continue as they then existed, but any modification must comply with these regulations.


Wireless communications facilities exclusively for private radio and television reception and private citizen’s bands, amateur radio, and similar communications. In accordance with Federal Communications Commission (FCC) preemptive ruling PRB1, towers erected for the primary purpose of supporting amateur radio antennas may exceed 30 feet in height provided that a determination is made by the building inspector that the proposed tower height is technically necessary to successfully engage in amateur radio communications.

3. With respect to personal wireless services facilities as defined in 47 U.S.C. §2(c)(7)
 (Telecommunications Act of 1996) these regulations shall be administered in conformity with that section; however, this provision shall apply only if the applicant has a valid FCC license to provide such service from the facility or unless the applicant submits proof that the proposed facility will other wise be used by a provider of such service with a valid FCC license.

4. In approving a Permit with modifications, the Board is authorized to impose reasonable conditions and restrictions directly related and incidental to the wireless communications facility that is the subject of the application.

5. Except for public hearings called for by these regulations, the board may waive any of the submission or other requirements of these regulations that it deems inapplicable or unnecessary for the matter at hand.

6. The Board is not confined to acting solely on information supplied by the applicant, but is authorized to introduce its own evidence into the record of review under these regulations and to consider alternates sites for a facility in addition to the site or sites proffered by the applicant.
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1.5        Conflict and Severability

1. Conflict.—These regulations are not intended to interfere with,  abrogate, or annul any other ordinance, rule or regulation, statute, or other provision of law except as provided in these regulations.  Where any provision of these regulations imposes restrictions different from any other ordinance, rule or regulation, statute, or other provision of law, the provision that is more restrictive or imposes higher standards shall control.

2. Federal Preemption—Federal preemption shall prevail over conflicting provisions of these regulations without regard to comparative effect.

3. Severability—The provisions of these regulations are severable and the invalidity of a particular provision shall not invalidate any other provision.

1.6       Enforcement, Violations, and Penalties

1. The enforcement of these regulations shall be the responsibility of the town’s building inspector.

2. A violation of these regulations or of the terms and conditions of a Permit is hereby declared to be an offense, punishable by a fine not exceeding three hundred fifty dollars or imprisonment for a period not to exceed six months, or both, for conviction of a first offense; for conviction of a second offense both of which were committed within a period of five years, punishable by a fine not less than three hundred fifty dollars nor more than seven hundred dollars or imprisonment for a period not to exceed six months, or both; and, on conviction for a third or subsequent offence all of which were committed within a period of five years, punishable by a fine not less than seven hundred dollars nor more than one thousand dollars or imprisonment for a period not to exceed six months, or both.  However, for the purpose of conferring jurisdiction upon courts and judicial officers generally, violations shall be deemed misdemeanors and for such purpose only all provisions of law relating to misdemeanors shall apply to such violations.  Each week’s continued violation shall constitute a separate additional offense.

3. The Town may also apply for injunctive relief to restrain continued violations of these regulations or the conditions of a Permit and, if necessary, to remove any installation that may have been made in violation of these regulations or a Permit.

=====================================================================
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ARTICLE 2. DEFINITIONS

2.1 Co-location.  The practice of mounting and locating the antennas and equipment for more than one operator at the same Wireless Communications Facility.

2.2 Drive Test (also RF Drive Test).  The use of a temporary transmitting antenna to measure signal strength or other performance characteristics of a proposed or existing Wireless Communications Facility.

2.3 Propagation Plot.  Graphical representation by computer simulation of the expected signal strength at various locations in the service area – existing or proposed – of a Wireless Communications Facility.

2.4 SEQRA.  Acronym for the State Environmental Quality Review Act.

2.5 Viewshed.  The area in which a Wireless Communication Facility can be seen.

2.6 Vicinity.  The area comprised by the properties specified in Article 3.1-10

2.7 Wireless Communication Facility.  The application of these regulations centers on Wireless Communication Facilities and the term is to be understood in its most comprehensive meaning – for any purpose, i.e. television., radio,. cellular, paging, public safety, or otherwise – by any electromagnetic wave technology, i.e. analog, digital, microwave, or otherwise – and in any frequency.  “Wireless” and “Communication” are defined by common usage.  “Facility” means a station of whatever description – but commonly including a tower or other antenna support with associated equipment, buildings, and other improvements – for the propagation and/or reception of electromagnetic wireless communication signals.

=====================================================================

ARTICLE 3. 
APPLICATION AND REVIEW

An application for a Permit shall be signed by the applicant, certified to be true and complete, and contain the following information.

3.1 General

1. Name, address (and post office address if different), telephone and fax numbers, and e-mail address of applicant, owner if different, and operator if different.

2. Name, address (and post office address if different), telephone and fax numbers, and e-mail address of engineering consultant(s), legal representative(s), and other participants in the project.
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4. Name, address (and post office address if different) telephone and fax numbers, and e-mail address of other providers proposing to co-locate on the facility or, if the applicant is proposing to co-locate, of the person offering the other site.

5. The legal form of the applicant, and operator if different, (corporation, partnership, LLC, etc.)  and evidence that each is legally qualified to do business in New York.

6. Address and tax map parcel number of the property on which the proposed site is located.

7. Whether the site is or will be a subdivided part of a larger parcel.

8. If the applicant is not the owner, documentary proof of the applicant’s rights to the site (option, lease, etc.).

9. Whether or not the property is in an agricultural district established under Article 25AA of the New York Agriculture and Markets Law.

10. Copies of deed restrictions and easements, etc.  affecting the site.

11. A diagram (which may be in the form of an extract from the Oneida County Department of Finance tax map[s]) showing the location of all parcels (whether within or without the town) having a boundary 3500 feet or less from any boundary of the proposed site, giving the name and post office address of the owner of each parcel, and showing the approximate location, size, and height of all buildings and structures on any included parcel.

12. A statement of the applicant’s intentions with respect to shared use of the facility, explaining the reasons if co-location will not be permitted or is not contemplated, and disclosing any agreement in effect before submission of the application that would limit or preclude co-location.

13. If the applicant is a provider of personal wireless services or is otherwise required to be licensed by the FCC to provide the intended service, documentary proof that the applicant holds a valid FCC license to operate the facility.  If the applicant is not a provider, documentary proof of an agreement for operation of the facility immediately on its completion by a provider with FCC license approval.  FCC-licensed providers shall include a copy of any FCC license applicable to the project and a map of the related licensed service area.

14. A description of any feature of the project specified in section 239-m 3(b) of the New York General Municipal Law.

15. A description of the applicant’s maintenance, inspection, and record-keeping procedures for the proposed installation. 
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17. References to all permits or approvals, not otherwise mentioned, necessary from local, state, or federal agencies for the proposed project, including contact information for agency representatives and copies of all written approvals received and permits issued.

18. If the applicant desires a waiver or exemption from any requirement of these regulations, the application shall include a request for such relief.  The standards and procedures provided for in Article 5.11 shall apply to the Board’s consideration and action on the request.

3.2 Site Plan

The applicant shall submit a site plan incorporating standard survey information and showing or including at a minimum:

1. Locator map showing where in the town the site is.

2. Boundaries of the site plotted to scale, including distances, bearings, and area.  If the site is a subdivided parcel, also a map of the parcel from which it is taken showing the location of the site.

3. Location, name, and width of public highway[s] to which the site will have access.

4. All existing and proposed easements, rights-of-way, setbacks, reservations, and the like.

5. Hydrologic features, including bodies of water, permanent or intermittent streams, and wetlands, and a grading and drainage plan showing existing and proposed contours at a maximum of 2- foot intervals.

6. Site plan of the entire development, showing and identifying all improvements and features including utilities, roads, grading and drainage plans, existing vegetation cover types and tree lines and extent of proposed vegetation disturbance and clearing, landscaping, plantings, fencing, and screening, and precise latitude and longitude coordinates of the base of any tower[s].
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3.4 Engineering Report

The applicant shall submit a report from a qualified and licensed professional engineer which: 

1. Includes complete and detailed construction plans and specifications of all structural and operational features of the proposed facility and required site improvements and elevations showing all facades, indicating exterior materials and colors of all buildings and structures, including towers.

2. Certifies that a topographic and geomorphologic study and analysis has been conducted, and that taking into account the subsurface and substrata and the proposed drainage plan, the site is adequate to assure the stability of the proposed tower and related facilities on the site.

3. Describes any visual impact mitigation not depicted in the site plan.

4. Towers shall not be lighted nor display beacons except as required by the Federal Aviation Administration (FAA) or other legal authority.  If lighting is required, the report shall include a detailed plan of the least intrusive, but sufficient lighting permissible under the applicable legal requirement and an artist’s rendering or other visual representation showing the effect of light emanating from the site on the property in the vicinity.

5. Describes according to standard industry terms the operational character and specifications of the transmission/reception service that the proposed facility is intended to provide.

6. Demonstrates compliance of all proposed facilities with applicable electrical standards, including grounding, bonding, and appropriate surge protection.

7. Presents in detail the reasons why the applicant considers the proposed facility necessary to meet the frequency reuse and spacing needs of the applicant’s communications system and to provide adequate service and coverage to the intended area.

In support of this presentation the following documentation should be included:


A map of the coverage area intended to be served from the proposed facility with alternate sites identified.

Propagation plots for (i) existing operational sites for the applicant’s type of service up to 5 miles from the boundary of the town; (ii) all proposed sites that are not the subject of the application; (iii) the site proposed in the application and the alternate sites included in the coverage area.
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RF Drive Tests conducted with respect to the site proposed in the application and the alternate sites included in the coverage area.

8. Certification that the proposed facility will operate within the threshold levels adopted by the FCC for Non-Ionizing Electromagnetic Radiation (NIER).  If the facility generates ionizing radiation, a full explanation shall be included.

9. A completed long-form Environmental Assessment in the form adopted by the Department of Environmental Conservation pursuant to Article 8 of the Environmental Conservation Law and regulations thereunder (6 NYCRR 617.21 Appendix A) and including a completed Visual EAF Addendum (6 NYCRR 617.21 Appendix B).


10. A Visual Impact Assessment of the Viewshed of the proposed site encompassing a study area with a radius of 5.0 miles from its location prepared by or under the direction of a qualified landscape architect or other professional experienced in doing such studies and conforming to procedures and guidelines contained in established visual impact assessment methodologies.

If requested by the Board, the applicant shall furnish a Visual Impact Assessment for alternate sites.

11. Written determinations from the New York State Office of Parks, Recreation and Historic Preservation that the project will not have any impact on any sites that are on or eligible for inclusion on the National or New York State Historic Registers; or if there are potential impacts on such sites provide what the Office recommends for mitigation.

12. Documentation from the New York Department of Environmental Conservation concerning the presence or absence of any protected species.

3.5 Other Information

The applicant may submit and the Board may require other information that either, respectively, considers necessary to evaluate the request.

3.6 SEQR Compliance

The Board will normally seek to have lead agency status with respect to compliance with SEQR and its implementing regulations (6 NYCRR Part 617) in cooperation with other involved agencies in the review of the application.  The Board shall have authority to require such information from the applicant as will enable the Board to properly define the SEQR action pursuant to 6 NYCRR 617.3(g).
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3.6 State Uniform Fire Prevention and Building Code

The Town is responsible for administration within the town of the State Uniform Fire Prevention and Building Code.  The Board shall refer the application to the town building inspector for Code compliance.  No application can be approved by the Board unless the inspector advises the Board in writing that a building permit can be issued for the project.

3.7 Public Hearing

Before acting on an application the Board shall hold a public hearing, notice of  which shall be published in a newspaper of general circulation in the town no less than 10 days before the hearing date and shall refer the application to the Oneida County Planning Department if its review is required under Section 239-m of the General Municipal Law.

The Board shall schedule the hearing once it finds the application is complete.

3.8 Action on Application

The Board will undertake a timely review of each application consistent with its SEQRA responsibilities and shall act within a reasonable period of time, recognizing the application’s degree of complexity and the circumstances, due regard for the public’s interest and need to be involved, and the applicant’s desire for a prompt resolution.

Except for necessary building permits, no additional permits or approvals from the town shall be required for wireless communications facilities covered by these regulations.

After the public hearing and after formally considering the application, the Board may approve, approve with modifications, or disapprove the application.  The Board’s decision shall be in writing and shall be supported by substantial evidence contained in a written record.  The burden of proof for the grant of the Permit shall always be upon the applicant.

The Board’s decision shall be mailed to the applicant and filed in the town clerk’s office within 5 days after it is rendered.

If the Application is approved or an approval with modifications is accepted by the applicant, the Permit shall be issued forthwith.
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3.10 General Review Standards

The Board will review the application for the presence or absence of the following principal findings:

1. If the applicant qualifies as a public utility under New York law, the public necessity of the facility to provide adequate service has been demonstrated.  If the applicant is not a public utility, the business judgement of the applicant with respect to the necessity or desirability of the project shall be given such weight as the Board in its discretion may determine.

2. The site selected is the alternative that offers the project the least practicable intrusion on the social and environmental character of the town.  In conducting its review the Board may consider among other things:

The prominence of the installation in relation to land users in its vicinity and within its viewshed in respect to its height, design and construction, color, lighting, number of structures and accessory buildings and other visually significant features.

Proposed mitigation of visual intrusion on other properties in the vicinity.

The adequacy of the site to contain the installation in the event of mishap – collapse, break-away of components, ice-fall, wind damage, and the like.

The availability of locations where the facility would be less intrusive, including opportunities for co-location.  If the applicant contends that co-location is not feasible, proof should be offered that reasonable efforts to do so have been fruitless for reasons such as the following

The proposed equipment would exceed the structural capacity of existing and acceptable communications facilities or other structures, considering their present and planned use.

The proposed equipment would cause radio frequency interference with other existing or planned equipment that cannot be reasonably prevented.

Candidates for co-location do not have room for proposed equipment to work effectively.

Other technical reasons make it impracticable to place the proposed equipment on existing facilities or structures.

Co-location has been refused by those controlling the other sites or has been conditioned on unreasonable high fees compared to prevailing industry rates or other requirements not commercially reasonable.  

It is recognized that issues of co-location are interrelated with issue of tower design, e.g. slender silhouettes or lattice that the Board will have to consider and resolve.
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ARTICLE 4. 
DESIGN AND SITING

4.1 Tower and Antenna Design Requirements

Towers and antennas shall be designed to blend into the surrounding environment through the use of color and architectural treatment, unless other standards are required by the FAA or other regulators.

4.2 Tower Height

Tower height shall be the minimum necessary to achieve the coverage objectives of the proposed facility.  The maximum height shall not exceed that which shall permit operation without artificial lighting as might otherwise be required by FAA or other regulators.

4.3 Tower Location; Fittings 

Towers and antennas shall be set back from any boundary of the site a minimum 

distance of one and one-half times the height of the tower.  A further set-back may be required to contain ice-fall or debris from tower failure on site or to preserve privacy of neighboring residential and public property.  All ground-mounted ancillary tower parts, e.g. guy wire anchors and other fittings, shall be set back a minimum of 50 feet from any boundary of the site.  

No tower shall be located nearer than 1500 feet from any residence.

4.4 Accessory Utility Buildings

All utility buildings and structures accessory to a tower shall be architecturally designed to blend in with the surrounding environment and shall meet a minimum setback requirement of 50 feet from any boundary of the site.  Ground mounted equipment shall be screened from view by suitable vegetation, except where a design of non-vegetative screening better reflects and complements the architectural character of the surrounding neighborhood.

4.5 Signs and Advertising

The use of any portion of a Wireless Communication Facility for signs other than warning or equipment information signs is prohibited.

4.6 Compliance with other Regulations

Every Wireless Communication Facility to which these regulations apply shall at all times comply with all other applicable local, state, or Federal regulations.
=====================================================================

11
ARTICLE 5. ADMINISTRATION

5.1 Re-certification of Permits.

At any time between 12 months and 6 months before the expiration of 5 years from the issue date of a permit and all subsequent 5-year anniversaries, the permit-holder shall submit a signed written request to the Board for re-certification containing the following information:

1. The name of the holder.

2. If applicable, the number or title of the permit.

3. The date the original permit was issued.

4. Whether the facility has been moved, rebuilt, or modified since the permit was issued and if so, in what manner; whether the Board approved such action; if conditionally, what the terms were and if they were met.

5. Requests for waivers or relief from the requirements of these regulations or conditions of the permit.

6. Certification that the facility complies with the permit and all applicable codes, laws, rules, and regulations.

7. If the facility includes a tower, re-certification by a qualified New York State licensed professional engineer acceptable to the Board and at the holder’s expense that the tower and attachments “As Built” continue to meet all local, state, and federal structural requirements for loads, including wind and ice loads.

If the Board determines that the facility complies with the permit, these regulations, and all other applicable rules, regulations, and laws it shall issue a re-certified permit, which may include new provisions or conditions that are mutually agreed on or that the Board determines are required by applicable rules, regulations, and laws.  If the Board determines that the facility is not in compliance, it shall not be used after the date that the permit-holder receives written notice of the Board’s decision.

If the Board does not render a decision before the expiration of the permit, it shall be extended for up to 6 months for the Board to complete its review.

If the permit-holder does not submit a request for re-certification during the six-month period specified above, the permit shall expire on the applicable fifth anniversary date unless the holder presents extenuation circumstances to the Board.  If the Board excuses the default the holder may submit a late re-certification request.
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5.2 No Assignment; Revocation.

Transfer of a permit without the express prior written consent of the Board shall be void and exposes the permit to revocation.

5.3 Application  Fees.

Application fees shall be established  from time to time by resolution of the town board and may be in different amounts for different transactions, distinguishing, for example, new facilities from re-certifications, modifications, and co-locations.

5.4 Performance Security.

The permit-holder shall provide the town with a bond or other security acceptable to the town in form and amount to assure compliance with these regulations and the permit.  The full amount of the bond or security shall remain in full force and effect throughout the term of the permit or until the facility is removed and the site restored.  The permit may be revoked if such security is not kept continuously in force.

5.5 Inspection.

At any time and from time to time the town may inspect a permit-holder’s facility for compliance with these regulations, the provisions of the permit, and applicable laws and regulations.  

The town shall pay for costs of inspection unless the permit-holder refuses to cooperate with respect to an inspection or if violations are found to exist; the holder shall then reimburse the town for inspection costs.

Payment of such costs shall be made to the town within 30 days from billing.  Non-payment shall be treated as a violation of these regulations.

5.6 Annual NIER Certification.

The holder of a Permit shall annually provide to the town an engineer’s certificate that the NIER levels at the site are within the threshold levels adopted by the FCC.
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5.7 Liability Insurance.

The holder of a permit shall at all times maintain at least the following insurance from companies licensed to do business in New York with a Best’s rating of at least A:

Commercial General Liability covering personal injuries, death, and property damage.

Combined single limit of $2,000,000.00.

Automobile Coverage: Combined single limit of $2,000,000.00.

Workers Compensation and Disability: Statutory amounts.

Commercial general liability insurance shall be endorsed to include the town and its officers, boards, employees, committee members, attorneys, agents, and consultants as additional insured.

Policies shall be endorsed to require at least 30 days prior written notice to the town before cancellation.

Renewal or replacement policies shall be delivered to the town at least 15 days before the expiration of the current policies.  

Before construction of a permitted facility, but in no case later than 15 days after the permit is issued, the holder shall deliver to the town a copy of each of the required policies.

5.8 Default; Revocation.

If a Wireless Communications Facility is repaired, rebuilt, placed, moved, re-located, modified, or maintained in a way that does not conform with these regulations or of the permit for the facility, the Board shall give the permit-holder written notice specifying the nature of the violation and requiring that it be corrected within 7 days after notice served personally or 10 days after the postmark date of notice served by mail; however, if the violation presents an imminent danger or threat to the health or safety of lives or property, the Board may, at its sole discretion, order it remedied within 24 hours.

If, within the foregoing deadlines, the facility is not brought into compliance or substantial steps are not taken to achieve compliance, the Board may revoke the permit.

5.9 Removal of Wireless Communications Facilities.

The Board may require the removal of a Wireless Communications Facility if:

1. It has been abandoned i.e. not used as a Wireless Communications Facility for more than 90 consecutive days or a total of 180 days in any 365 day period, except because of force majeure or Acts of God, in which case repair or removal shall commence within 90 days; or
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2.    It falls into a hazardous state of disrepair; or

3. It has been located, constructed, or modified without first obtaining the permit required under these regulations, or in a manner not authorized by a required permit or any other necessary authorization.

4. The permit for the facility has been revoked.

If the Board makes such a determination or takes such action, it shall notify the permit-holder and the property owner within 48 hours that the facility is to be removed.  The Board may authorize interim temporary use of the facility pending its sale.

The permit-holder shall dismantle and remove all structures and buildings comprising the facility and restore the site as close to its original condition as physical or commercial practicability allow, within 90 days of receipt of the Board’s notice.  If within 90 days removal and restoration have not been finished or substantial progress has not been made, the town may do the wok at the sole expense  of the permit-holder

If the town removes the facility and the permit-holder does not claim the property and take it away within 10 days, the town may declare the property abandoned and sell it.

The remedies provided in this section are in addition to any other remedies provided by law.

5.10 Relief.

A permit-holder or other person having an interest or potential interest in a permitted facility who desires a waiver or exemption from any requirement of these regulations may apply to the Board for such relief.  Such waiver may be temporary or permanent, partial or complete, at the sole discretion of the Board.  The burden of proving the need for the requested relief or exemption to the satisfaction of the Board is solely on the applicant, who shall bear all costs of the Board in considering the request.  The waiver or exemption shall not be transferable without express written permission of the Board.  No request shall be approved unless the applicant establishes that, if granted, the waiver or exemption will have no significant adverse effect on the health, safety, and welfare of the town, its residents, and other service providers.

5.11 Appeals.

Appeals from determinations by the Board may be taken to the supreme court as provided in Section 274-a Subd.11 of the Town Law.
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Appeals from determinations of the town building inspector under the State Uniform Fire Prevention and Building Code shall be taken as provided in 19 NYCRR 450.  Appeals from other determinations of the town building inspector under these regulations shall be taken to the town board under the procedures provided for in Town Law Section 267-a and from the resulting determinations of the town board to the supreme court as provided in Town Law Section 267-c.

ARTICLE 6. EFFECTIVE DATE; AUTHORITY

These regulations are enacted as a local law pursuant to the Municipal Home Rule Law of the State of New York and shall be effective immediately on filing with the Secretary of State.

Pursuant to Municipal Home Rule Law Sections 10(1)(i)(3) and 22 this local law supersedes in its application to the town the requirement of a comprehensive plan under Town Law Section 272-a, the times for public hearing and decision on site plan review specified in Town Law Section 274-a, and the prohibition of Town Law Section 267 Subd. 3 on appeals to the town board from determinations of the building inspector.
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